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D^CLARATSOj g OF PETER E. ROBERTS UHDEft 37 C.F.R. 6 1,132 

Commissioner for Patents 

P.O. Box 1450 

Alexandria, VA 32313-1450 

SIR: 

I, Peter Elwyn Roberts, of 21 Farm View, North Walsham, Norfolk NR28 9UY, United 
Kingdom hereby declare that; 

1. I am employed by Bernard Metthews Pic (hereinafter referred to as "my 
Company'] as General Manager Product Development, a position T havs held since December 
1091. Previously, I was employed by Dftlepak Foods Ltd as Product Development Manager, a 
position I hald tor eight years. The information contained in this declaration Is within my own 
knowledge or belief or Is taken from books and records of my Company to which I have full and 
rree access, 

2. Exhibit 1 is b copy of my Curriculum l/tae from which it will be seen that I have 
an honour* riflgrse in Biochemistry and a Masters degree In Food Science and Technology. I 
have worked in the food Industry for about twenty-one years. In particular iL will be aeen thai I 
have over twenty years' expftrlflnra in the processed meat Industry- Whilst at my Company, I 
have been responsible tor the development of new processed meal produaa. 

3. T am not an inventor of the Invention which Is the subject of the above-Identified 
application. 

d. T have reviewed the application and understand that claims 1 - 5, 7 - 24, 26, 28 - 
32/ and 34 - 53 ore currently pending in the application. All or the claims now pending in ihe 
application rarita at least the fallowing features! a meat mixture having a pH of about S.S or 
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more, wherein the mixture includes io to 40% fay weight of a fermented milk product ar a mild 

yoghurt* 

5. it is desirable to achieve a low calorie cooked sausage product, n is also 
desirable to achieve a cooked sausage product with reduced moisture loss upon cooking (cook 
loss). Howeuer, th* addition of significant quantities or an additive such as yoghurt or other 
fermented milk products to achieve a low calorie product leads to undesirod cook loss. 

6. Providing a low calorie cooked sausage product therefore represents competing 
interests, i.e., 1) adding significant quantities of an additive such as a fermented milk product 
to a meat mhtfiir* to achieve a low calnrte cookea sausage produce, and 2) avoiding the 
undesired cook less associated with added quantities of fermented milk product. 

Tlr* Tnwmtinn 

7. The Inventors discovered, however, that setting o minimum P H limit of the 
mixture of meat emulsion and fermented milk product at about 5-5 or mare while adding 1U to 
40% by weight of the fermented milk product provides o reduced calorie meat product with 
reduced cook loss, as described at pao* 5, fines a - 12 □!■ the application. 

8. Additionally, as described in the application at page 5, lines 12 - 16, if the pH of 
the mixture falls below the lower pH limit of about 5.5 and approaches the Isoelectric point 
(about 5.0 to 5.Z) of the meat, the water-retaining capacity of the meat Is reduced, with the 
result that the juiciness and te*tur* of the final product is impaired. 

9. By selecting the characteristics and quantities of ingredients so as not to reduce 
the pH of th« meat mixture balow the lower limit of about 5,5, the emulsion mralns Its water 
binding properties to ensure that a sausage Is produced that is desirably juicy and has 
attractive organoleptic quality. 

10. Cook loss tests were conducted by my Company during April 7004, under my 
direction, for meat mixtures below and above the lower pn limit of about 5.5, 

11. Results of the tests are provided in enclosed Exhibits 2 - 4. Specifically, meat 
mixtures having a range of pH values were prepared a* samples and cooked to determine cook 
Igss. Exhibit 3 provides a table showing the pH valuas of the yoghurt, meat mixture, and 
cooked product for each sample; a chart of the prt values; and a chart of cook loss. Exhibit u 
provides tables of data for Sample No. 1 and Sample No. 7. Exhibit 4 provides a table of data 
tor Sample NoS- 2 to 6. Each mixture of Sample Nob. i to 7 Included about 23% by weight of 
yoghurt. 
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12. Sample No, 1 (highlighted In yellow on Exhibit 2) corresponds to the average 
(highlighted in yellow on Exhibit 3) of three msat mixture samples Illustrated In Exhibit 3 under 
"Low pH YoghurT (explained In greater detail below). With reference to Sample No. 1 of Exhibit 
2, the average mfxtura pH level is 5-29. which Is slightly beloW Ch8 daimed lower pH limit of 
about 5.5- To determine cook loss for Sample No. 1, a batch of the three (3) mixtures under 
*Low pH Yoghurt* of Exhibit 3 was weighed as a whnl« before and after cooking. The cook low 
Of Sample NO. 1 was an undesirable 10% as shown on Exhibits 2 and 3, 

13. Referring to Sample No. 2, the pH level of the mixture is 5.61 (Exhibits 2 and 4L 
which is slightly greater than the claimed lower pH limit of about 5.5. In sharp contrast to 
Sample No, 1, however, fcha cook loss of Sample No. 7 Is surprisingly reduced to 1.42%. In 
other words, cook loss is Sharply reduced when the pH of the mixture Is ©bout 5.5 or more (in 
this case, 5.61 for Sample No, 2) as compared to a mixture having a pH Jusc below Chat Value 
(in this case, an average PH of 5.29 for Sample nu, i). 

14. Exhibit 3 also shows average pH values of three (3) samples nf meat mixtures 
and their corresponding average cook loss value* under "Higher pH Yoghurt/ and this average 
Is ahown OS Sample No, 7 on Exhibit 2, In sharp contract to the 10% cock lass for Sample* No. 
l, when the pH level of the mixture is an average of 5.93 (highlighted in blue) in Sample Mo. 7, 
which is greater than the claimed lower pH limit of about 5,5, the average cook loss is a 
desirable £)%. 

15. Exhibit 5 la a photograph comparing a standard mild yoghurt sausage product 
(i.e., one that is currently prepared with a mixture pH of about 5.5 or more and 10-4D% by 
weight of mild yoghurt by the Company) with a sour yoghurt $ausage product [i.e,, one that ie 
prepared with a lower mixture pH due to the sour yoghurt ingredient). As shown, the standard 
sausage product exhibits a high quality/ gelled structure, Indicative of moisture retention. 
Furthermore, the stripped surface of the standard sample is smooth, with no excess moisture, 
which provides further evidence of reduced cook loss (approximately 0%). In contrast, the sour 
yoghurt sausage product fails to exhibit a high quality, gelled structure. More specifically, the 
stripped surface of the sour yoghurt sample is rough, with a sheen of moisture, indicative of 
aye*.*; rnnk loss (approximately 10%), Furthermore, the crass-sectional sliced surface of the 
sour yoghurt somple Is ruffled, which provide* further evidence of undesirable cook Iocs. 

16. The test results show rhar cook loss of a meat mixture including 10 - of a 
fermented milk product or a mild yoghurt is sharply reduced when the pH of the mixture Is 
about s.5 or more as opposed to a pH just below that value. The dramatic reduction in cook 
loss demonstrated by these tests results was unexpected in that the relatively small range of pH 
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values tar the mlxlure just above and below obout 5.5 would result In such large differences in 
cook loss. The test results in Fvhiblts 2 - S demonstrate the benefits achieved as a result of the 
claimed feature or a mlxlure Having a pH of about 5.5 or more, 

Prior Ar**<* eetlQP5 

17. I understand that the Office Action dated October 31, 2003 r rejects claims 1 - 5, 
7, io - 24, 2*, 28, 31, 32, and 54-47 as being obvious based on Japans Patent No, 07- 
107941 io Mlnom *L al. ("Minor^i In view of U.S. Patent He. 4,362,750 to Swartz ("Swartz"}. i 
have read these patents, and am familiar with their contents. 

18. l understand that Mlnoru was relied upon for the rejection of the claims because 
Mlnoru disclose* 10% fermented dairy product 

19. Mlnoru is silent about the sausage product pH, as correctly acknowledged in the 

Office Action. 

20. As correctly acknowledged in the Office Action, Mlnoru specifically discourages 
the addition of more than 10% by weight of tormented dairy product, explaining that the mtaL 
exudes a strong row fei mented smell coming from the fermented dairy product, making it 
unpleasant. Paragraph 0014. Furthermore, each of the evampies provtded includes amounts of 

I mrmencea milk product significantly less than io%. 

I 21, In contract to an objective of retaining moisture In a low calorie cooked sausage 

product, the problem Mlnoru sought to overcome was that associated with producing a 
fermented {i-s M uncooked) meat product utilizing a relatively low ruring and aolnfl temperature 
[5 - lCTC), as described In paragraph Q0O5 or Minoru. Conventional bacteria and yeast , 
materials tn processed meat products are stated in Mlnoru to be utilized in the U.S. and Europe 
co improve the quality of the product and shorten the aging period. Paragraph 0005. However, 
these meat products are fermented and aged at medium-high temperatures of 2S • 37°C 
according to Mlnoru. paragraph 0005. In Japan, production is slated In Mlnoru to be premised 
on tow-tcmpcraturc (5 - 1Q°C) curing and aging, which makes the use of such microorganisms 
difficult, paragraph OO0S< 

22. Evan If one modified the fermented product of Minoru by adding substantially 
more fermented milk product (contrary to the teaching of Mlnoru against adding more Lhan 
10%), and even IF one cooked the product of Minom instead of fermenting it, Minoru offers no 
guidance regarding how to control cook loss and falls to suggest the claimed lower pH limk of 
about 5.5. 

23- I Understand Chat SwariZ was relied upon far the rejection of the daims because 
Swartz Seeks to alter the taste of a sausage product by including yoghurt therein. 
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24. in further contrast to the objective of retaining moisture, and In contrast lu 
Mlnoru'* objective to produce a fermented meat product utilizing * relatively low curing and 
aging temperature, Swartz seeks to alter the taste of sausage by th* inclusion in the sausage of 
a cultured dairy product, as described at column 2, lines 38 - 42 of swartz. By the use of the 
cuirured dairy product as a flavoring material, the sausage Is given an Instant tangy flavor 
without the normal 12 to 24 hours of fermentation typically needed to accomplish the same 
result. Column 2, lines 43 - 47. The amount of cultured dairy product added depends upon the 
desired flavor. However. Swartz teaches an amount of only 2% to 8«* based on the weight of 
the meat. Column 5. lines 38 - 47. Examples 2 and 3 of Swartz teach the addition of a 
cultured dairy product in amounts of 4.5% and 3.3% respectively, Column 7, linos 12 and S6. 

25. Like Mlnoru. Swat cz Is completely silent with respect to an overall pH of the meat 
mixture, swarts adds yoghurt sfcrlcWy as a flavor enhancer, and Swartt does not suggest the 
clalmRd lower pM limit Of about 5.5 or more for the meat mixture. 

26. With respect to the claimed feature flf the mixture comprising 10 to 40% by 
weiont of fermented milk product, Swartz Is silent with respect to an amount of mild yoghurt of 
10 - 40% weight. In fact, Swartz's cultured dairy product parameters of 2 • 6% by weight 
discourages one from the claimed range of 10 - 40%. 

27. Accordingly, neither Mineru nor swartz suggest a lower pH limit for the meat 
mixture of aDOUt 5.5. Furthermnni, Swartz discourages one from the claimed range of 10 - 
40% by weight of fermented milk product, and Mlnoru discourages one Trom using more than 
10% hy weight of fermented milk product. 

28. Because of the different objectives or swartz a nd Mlnoru {which also differ from 
the inventors' oBlscove of reducing took loss), and because swartt discourages one from using 
more than 2 - fl% by weight of cultured dairy product. I would not be motivated to combine 
Minaru and Sworn CD reduce cook kss. And even if I were to combine the teachings of Minoru 
and Swarte, I would nevertheless be left without any suggestion to sec a lower pH limit for the 

meat mixture of about 5i5. 

I hereby dcclqro that all statements made herein ot my own knowledge are true and that 
all statements made on inrormaoon and belter are believed to be true; and further that these 
statements were made with the knowledge that wlllml false statements and the likes 90 made 
are punishabW by fine, or imprisonment, or both under S lOOl Title 18 of the U.S. Code and 
that such willful false statements may jeopardise the validity or the above-Identified application 
or any patent issued thereon. 
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CURRICULUM VITAE OF PETER ELYWN ROBERTS 



NAME: 
DOB: 

NATIONALITY: 
ADDRESS: 



QUALIFICATIONS: 



PROFESSIONAL 
QUALIFICATIONS: 



EMPLOYMENT 
HISTORY: 

1991 -TO DATE: 



Peter Elwyn Roberts 
15 December 1959 
British 

21 Farm View 
North Walsham 
Norfolk 
NR28 9LTY 

1978 3 'A' levelsr.Biology, Chemistry, Physics 

1978-81 BSc Hons degree - Biochemistry, UMIST 

1981-82 MSc - Food Science and Technology, Leeds 
University 

(i) Member of the Institute of Food Science & 
Technology 

(ii) Member of the Association of Food Developers 



Bernard Matthews pic 

Qeneral Manager Product Development — for primarily UK 
retail / food service sector 

Product portfolio 

Development of food products within the following markets 

(1) Frozen, added-value, formed, shaped and whole 
muscle products using turkey, chicken, vegetables, 
lamb, pork and fish as a base raw material. Various 
food awards from retail/food service sectors 

(2) Fresh, added-value, formed, shaped and whole muscle 
products accommodating turkey, chicken as base raw 
materials. Sauce development, primarily for this sector 

(3) Cooked, sliced meats - prepacked (MAP), "Deli" 
cooked meat products accommodating reformed and 
whole muscle raw materials based upon turkey, 
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1983 - 1991: 



1982 - 1983: 



PATENTS- 



chicken and poik 
(4 ) Ready meal, -meal accompaniments 
CS) Fresh, sbort-life^ sandwich products 
Dalepak Foods (Northern Foods pic) 

Development of following product types: 

(1) commmut ^^^^^^ 
W beef, lamb, chicken, pork, turkey an 
raw material base 

<vn«.n oies and sausage rolls 
c2 ) Ready-to-bake, frozen pies 

(3) Frozen "Rcadymeals" 

(4 ) Chilled quiches and flans 

( 5) Frozen pizzas 

. ^(No^M-terFoods-Mars Group) 
Domay Foods (Now 

Product portfolio 

1988 ^S^^' 0 ^^ 

.11 _ \7-i>?»'TaTTi\C 



1990 
1991 

1993 



new vc5V"»- 
Food Processing Awards ( R^-<> u 
Grim 
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Sample No. 


Yoqhurt 


Meat Mix 


Cooked Product 


Cook Loss 


1 


3.63 


5.29 


5.51 


10 


2 


3.91 


5.61 


5,83 


1.42 
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4.14 


5.9 


6.03 


0.21 
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4.43 


5.98 


6.11 


0 


5 


4.68 


6.03 


6.15 


a 


6 


4.86 


6.17 


6.25 


0 
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5.07 




6.09 


0 



Yoghurt 
Meat Mix 
Cooked Product 



Cook Loss 



1 2 3 4 5 6 7 
Sample No. 
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